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EDITORIAL NOTES. 





The Legislature adjourned in the early morning of Saturday, 
April 22, after a session of usual length, and after passing more 
important measures than have been placed upon the statute book 
in any single year for a long term of years. Without having b2fore 
u> the actual text of these measures, it is impossible to pass judg- 
ment upon them with any degree of minutengss or accuracy, but 
in a general way it is well known that many of them are novel, 
radical and far-reaching on a variety of topics that greatly concern 
the people of the state. The chief measures will be readily recognized 
by the usual brief term applied to each, and are Election Reform, 
Public Utilities’ bill, Corrupt Practices Act, Employers’ Liability 
Bill, Reconstruction of the State Board of Education, Repeal of 
Voting-Machine law, Ship Canal bill, the Commission Government 
bill and the Cold Storage Act. Generally speaking, ic is to be said 
that the laws enacted relating to these subjects, although originating 
for the most part with Governor Wilson and in most instances pressed 
by him as necessary measures to carry out the pledges which he 
had made to the people before his election, were the result not of 
simple acquiescence on the part of membcrs of the opposite party, 
but of their hearty co-operation. Several of these bills reached the 
Senate from the House in a very awkward shape, but the Senate put 
them in better shape and then passed chem with, as arule, unanimity. 
Of course, this does not give the Senate, nor the body in control 
of that party, the credit for originating the reforms adopted, and, 
indeed, it is encirely problematical to what extent the Senate would 
have gone if left entirely to itself to originate these several measures. 
The Senate has throtiled to death so many excellent reform measures 
during some years past that nobody counted upon it to do any more 
than heretofore toward the reform of elections, or toward controlling 
the Public Utilities, or putting into operation a Corrupt Practices 
bill that would really prevent corruption, or do away with th2 voting- 
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machine. Nevertheless, the Senate could have stood in the way 
of these bills and prevented every one of them from getting upon 
the statute book. This, of course, would have meant political death 
to various Senators at the next election, and was a risk which they 
did not choose to run. The real credit for these reforms inust be 
given to the Governor, whose personality and persistence practically 
pushed them through both Houses, although no Senator or Assembly- 
man was compelled to vote for the measures if he did not choose so 
to do. Some, in fact, of the Governor’s own political party, dis- 
liked the bills, and voted for them under protest. 





Before referring more specifically to two or three of the leading 
acts thus spoken of, it may be well to note some of the bills which 
did not become laws, and yet in which a great many people were 
interested. One was the United States Constitutional Amendment 
ratifying the income tax, but this may well have gone over to another 
year. Another was that permitting automobile reciprocity. This 
topic is one which no two persons seem to agree upon, but it will have 
to be settled pretty shorily in some determinaie form. State lines 
must not be too much in the way of the use of a vehicle for travel 
which has become so popular and universally used as the auto- 
mobile. Local Option was another measure which is bound tocome 
at some iime or other, but probably will not until public sentiment 
is more crystalized than now as to the propriety of every locality 
regulating the subject of whether they shall have saloons in their 
midst or not. It is intrinsically right. The Jury Commission bill 
was also lost, and probably should have been passed, but without 
having the text of the measure before us, we do not know to what ex- 
tent it was based upon sensible views of this subject or otherwise. 
It was hardly expected that the County Tax-Board should be over- 
thrown, because the abolition of offices affecting sixty-six office- 
holders, which are so many political plums, is not a matter likely 
to commend itself to legislators who feel they must do at least some- 
thing for their friends, and would rather multiply offices than curtail 
them. The Sunday Baseball bill very properly failed of enactment, 
and so did the Medical and Osteopathic bills. Speaking of these 
latter bills it was plainly evident that the professional people in- 
terested in them looked at one side of the case only and could 
see no other side, and each was too unyielding to enable the Legisla- 
ture to come to a conclusion to do what would be square and fair 
in the premises. The ridiculous side of it became quite apparent 
when what was called the Medical bill required all osteopaths to 
obtain a license to practice medicine, when the osteopaths had not 
the slightest inclination or desire to practice medicine, had not asked 
to do so, did not propose to do so, and in fact do not administer 
medicines at all! 

That which is supposed to be of most importance among all the 
passed acts of the last Legislature is what is known as the Geran 
Bill, controlling elections. It does away with all voting-machine 








= CF = he Ailes le ee ee mlm ee 


oe 


Vay 
pon 
ath 
hey 


ally 
ly- 
» SO 


dis- 


ing 
ich 
ere 
ent 
her 
‘his 
ive 
nes 
vel 
ito- 
me 
ent 
lity 
1eir 
bill 
out 
ex- 
ise. 
er- 
ce- 
ely 
ne- 
ail 
nt, 
ese 
in- 
uld 
sla- 
air 
ant 

to 
10t 
ced 


ter 


ine 








EDITORIAL NOTES 131 


voting, of course, and substitutes for the usual party ballot what is 
known as the Australian or blanket ballot. This is a reform which 
THE JouRNaL has advocated for years. and it is needless to say 
that we look upon it as the kernel of the entire reform. Just as soon 
as a voter cannot be given by some party boss, or hired agent of that 
boss, or even by a friend, a ballot and told to vote it, but must go 
into a polling booth and actually read his ticket, marking each person 
for whom he intends to vote, without doing which his vote will not 
be counted, so soon will there be pure elections and honest elections; 
pure in that they will be actually responsive to the personal views 
of the voter, and honest in that the voter can scarcely be bought, 
or, if he is corrupt, the evidence thereof cannot be made clear to the 
purchaser. Of course, the use of such a ballot draws a distinct line 
between those who have a sufficient education to read and those who 
have not, but this line is of their own choosing, and is not an arbitrary 
exercise of any despotic power. If a man has not the ambition to 
learn to read or write he never will be found to be on an equality with 
those who can read and write in other things, and there is no reason 
why he should in the matter of the ballot. It seems to us to be a 
waste of words to say that election forms should not be let down to 
the level of the illiterates instead of raised up to the height of at 
least the average man, who can read on his ballot for whom he is 
voting. That the election boards are to be appointed under Civil 
Service rules is also an improvement in theory, but how it will work 
in practice remains to be seen. There are probably innumerable 
small details in the bill which must for once be tested before an opinion 
can be ventured as to how satisfactory they will prove in the working, 
but the election in the Fall will determine all these points. 

After the Election Act, proper, the most important act passed 
and signed by the Governor, which, of course, is a necessary corollary 
of the Election act, is the Corrupt Practices’ bill, to which the name 
of Senator Prince, of Passaic county, is likely to be attached. To 
a large extent it is said to follow the British act. Under the measure, 
if there be any evidence of a violation of the law application may be 
made to the courts by an opponent of a candidate or by twenty- 
five other persons for an inquiry. If the candidate with the highest 
number of votes is found to have broken the law he forfeits election 
and the next highest man takes the place. The expenditures per- 
mitted are as follows: Candidates for Governor, $2,500 for the 
primary campaign, and the same for the election campaign. For 
Congress, $1,500 for each; for state Senate, $500 for each; for 
Assemblymen, $250 for each; for county offices, $500 for each; 
for municipal offices, $250 for each. There is a proviso in the bill 
that a candidate may spend for these campaigns one-half of the 
first year’s salary of the office for which he is running. The 
allowances previously mentioned are to be included in the salaried 
offices. Thus a candidate for an office paying $7,500 a year would 
be permitted to spend just $3,750. Candidates will not be allowed 
under the bill to spend a cent, but contributions may be made to an 
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agent or a committee of not more than five. No corporation may 
give any money to a candidate. When voters live more than two 
miles from polling places, application may be made to a Common 
Pleas Judge two weeks before election for authorization to transport 
voters to the polls. If this be thought advisable by the Judge the 
county will have to pay for the vehicles used. 





The Election reforms touch the vital point in the existence and 
character of our state and local governments, and similarly they af- 
fect the welfare of the Nation. For this reason we consider that 
no laws passed by the Legislature of 1911 can equal in importance 
those which relate to the purity and efficiency of the baliot-box. 
After this, however, comes, among the acts noted above, that which 
puts in the hands of the Public Utilities’ Commission the full power of 
making rates and regulating those various matters in transporta- 
tion, telephone, etc., companies which come close to the needs of 
the public. Whether the measure as finally passed eliminated aty of 
the objectionable features set forth by the counsel of the Public 
Service Corporation, Mr. Frank Bergen, in his able address before the 
committee of the Legislature, we are not advised, but he named two 
or three matters in which the bill went too far. It is not to be pre- 
sumed, however, that the Senate permitted the measure to become 
law without seeing to it that it would not provide for interferences 
on trival grounds, or give the Commission such authority as would 
amount to the right to confiscate the property of others. 





The enlargement of the duties of the Attorney-General, so as to 
bring them more nearly to the state of things which existed prior 
to the year 1854, is greatly to be commended. Before the year 1854, 
it was made the duty of the Attorney-General, upon written request 
of a Supreme court Justice, to attend the trial of all homicide cases 
or other high crimes, but in that year a law was enacted providing 
that the criminal business of the state must be prosecuted exclusively 
by the Prosecutors of the Pleas, unless such Prosecutors desired the 
aid of the state’s chief counselor. Under ordinary circumstances 
it would seem just that the Prosecutor of the Pleas should determine 
whether or not he desired any assistance from the chief legal advisor 
of the state, but just there is a loophole for the miscarriage of justice. 
Again and again in certain counties of this state the law has failed 
of enforcement because of non-prosecutions, or the non-presentation 
of the real strength of a case in criminal matters of importance. 
The Supreme Court Justices can now be trusted with the power 
placed in their hands to call in the aid of the Attorney-General in the 
investigation or prosecution of crimes and misdemeanors from the 
county courts to the Court of Errors and Appeals. This power should 
never have been abridged. 





As to the new Educational act there are likely to be divers 
opinions concerning it until the machinery under it can be put into 
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full operation. What necessity there was for making the salary 
of the proposed new Commissioner of Education ten thousand dollars 
per annum has not been made clear, but rumor has it that it means 
the calling to this office of some present high-paid official from out- 
side the state, who is supposed to be worth that amount, and, per- 
haps, peculiarly fitted for it. The reduction in the number of mem- 
bers of the Board to seven may be wise, or may be otherwise. Only 
a careful study of the whole situation of the public schools in this 
state, based on a close actual knowledge concerning them, can give 
one a clear insight into what is likely to eventuate out of this new 
departure in the government of our public school system. We can 
only patiently abide the results. 





The substitution of indeterminate for determinate sentences for 
criminal offenses has long been tried in many of the states with ad- 
mirable effect, and we believe in it most profoundly. It puts a 
criminal upon his good behavior, and gives him a chance to accom- 
plish something for himself and his family, if he reforms while under 
sentence, and at the same time presents the public from receiving 
back into its arms those hard-shell criminals whose entire life had 
better be spent in the state prison than elsewhere. We look for the 
best results from this new law. We also look for good results from 
the bill for the rectification of abuses in connection with false weights 
and measures. When we consider that the last Legislature passed 
all the important measures above referred to (although with the 
stated exceptions) it will be seen that its record was unique and 
ought to be potent for the welfare of this state. And, not the least 
good thing accomplished by the Senate itself was in the refusal to 
turn out from office Senator Low and put in his place Senator Mathis, 
contrary to the rulings made on the subject by the State Supreme 
Court. Not to have acted in this matter would have been to make 
one of the most serious mistakes of the session. 





The large list of appointments by the Governor made on almost 
the last day of the Legislative session is too numerous to beconsidered 
in detail, but in general, it is to be said of them that, so far as our 
information extends, they are excellent. Those which concern the 
Bar, of course, are the Judges. Presumably only local politics, which 
is not a good reason, brought about the change of Judgeship in Essex 
county, but the Governor did not make a real partisan change as 
he did not select a Democrat but a Republican. Certainly the ap- 
pointment of Mr. William P. Martin, as Judge of the Essex Common 
Pleas, was a great surprise to everybody, and could not have been 
considered for more than a few days before it was made. That 
Judge Martin is perfectly competent and will prove to become a 
superior County Judge there is every reason to believe. A lawyer of 
great energy, of a clean personal record, and with plenty of intellectual 
ability and legal equipment, it is to be presumed that he will fill 
the new office admirably. The same is to be said of Mr. Samuel 
Kalisch, who, early in June, will take the place of Mr. Justice Reed 
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as a Justice of the Supreme court. Mr. Kalisch is, of course, a Demo. 
crat and is just in his prime, and no one has intimated that he wil- 
not add to the honors which he has already acquired at the Barl 
It is always problematical as to what a successful trial lawyer will do 
when he begins to occupy the quieter position of a Judge and, hence, 
we always feel the need of exercising care in approving absolutely 
of promotions to the Bench. But, unless all indications fail, the 
legal work already performed by Mr. Martin and Mr. Kalisch as 
lawyers furnishes more than the ordinary reasonable foundation 
for believing that they will fit into their new places as if they had 
been predestined to them. , 


The old must go and the new must come. It does not seem 
possible that Mr. Justice Reed, who, a few years ago as it were, was 
among the younger members of the Bench of the State, has attained 
to the age of three score and ten, is to be pensioned for his long 
service, and must retire to give place to some one younger. We 
get so accustomed to seeing the Justices of the Supreme Court in 
their places year after year, that we cannot realize their personnel 
is not to be continued forever. But we are constantly warned to the 
contrary. In that notable group-picture (of 1885) of the Supreme 
court of the State, consisting of ten Judges then on the Bench, we 
find that but three of them are living, and only one in office, and that 
is Mr. Justice Reed. It seems pathetic to look at that picture now 
and realize that such brainy and dignified men who were then at the 
forefront of the Court, Chief Justice Beasley and Justices Depue, 
Dixon, Scudder, Knapp and Parker, have forever left the ranks of 
those who made Jersey Justice a synonym for right, but it is even so. 
Ex-Justices Magie and Van Sickle still survive, and are or ought to 
be happy in the honors which a grateful Bar and people have awarded 
to them. The services of some of these Judges are peculiarly dis- 
tinguished. Now it comes the turn of the last one, Mr. Justice Reed, 
to step out of the group, so that the New Jersey Supreme court of 
1911, after June, will not have in it a single person who was in it 
twenty-five years ago. Mr. Justice Reed has been a diligent worker 
and has performed his labors well. In giving up his position he need 
have no regrets. Whether as Judge or as Vice-Chancellor, he saw 
clearly, put his points concisely, and did a great deal to clarify the 
confused statutes of the State, so many of which came before him 
for final adjudication. 


As we go to press the death of ex-Vice-Chancellor Bird is an- 
nounced. It occurred on Saturday, May 6th, after an illness which 
confined him to his bed for three weeks. In many respects he was a 
rare man; impressive in presence, always reasoning logically; and 
thoroughly upright. 
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OF THE JUDICIAL SYSTEM OF NEW 
JERSEY. 


(CONTINUED FROM LAST NUMBER). 


We have hitherto been dealing with the statutory or inferior 
tribunals which have existed from a very early period in New Jersey's 
history, and which were simply adopted by the Constitusion of 1844. 
We now come to certain courts which were created by the Legisla- 
ture through the power given to it by the people, and which originated 
at a very recent period. These are the District courts, the Police 
courts, the Court of Special Sessions, the Court for Juvenile Offenders, 
and the Court of Pardons. 

(6) The District court was created by an act of the Legislature 
in 1877 (Chap. 150 of the Laws of that year). In its general form 
and jurisdiction it greatly resembled the court for the Trial of Small 
Causes, the place of which it took in the larger cities. 

The composition of the District courts were, Judges nominated 
by the Governor and appointed by and with the advice of the Senate. 
In cities of 15,000 and Jess than 100,000, there was to be one court; 
in cities of 100,000 or over, two; the times of meeting not being given 
in the act. Their territorial jurisdiction was co-extensive with the 
city, and the processses and writs ran within their limits. As to 
amount and subject-matter, these courts had cognizance of all civil 
matters involving $100, or less, provided that it did not extend to 
replevin, slander, trespass for assault, battery and imprisonment, or 
to any action involving any title to land; and this jurisdiction was 
exclusive of all other courts in cases within the power of the District 
court. When the amount involved $50, or less, a jury might be de- 
manded, of six men; when it was over $50, a jury of twelve men could 
be demanded. When an action was upon a note, or any kind of 
written contract, whether simple or under seal, where it was for money, 
the plaintiff might prove it by affidavit. 

When the court did not have jurisdiction a judgment could be re- 
moved to the superior court for review by a suit of certiorari, but, 
when the Judge was acting within his prescribed limits, an appeal must 
be carried up to the Court of Common Pieas. The act was also 
amended a little later, so that the certiorari be taken to the Circuit 
Court as well as the Supreme. The judgment of the District Judge 
was not to be reviewed for mere irregularity, unless it was prejudicial 
to a substantial right or interest of the party taking out the cer- 
tiorari, praying such reversal. The upper court on appeal might also 
order a rehearing in the District court, where such hearing would be 
just. 


THE EVOLUTION 





The court had also certain other rowers conferred upon it. 


For example, it could issue commis.io:sio fake wosthrony Gf witnesses 
de bene esse. But its most i:aporant addittore! powers were those 
conferred by the Landlord avd Te: an ,ard the .Atcachment act. 


The District court was given jurisdiction to hear certain cases in- 
volving real property interests by the former act. Where a tenant 
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was in arrears of rent, and had deserted the premises, the landlord 
might bring an action in this court; and in that case the Judge was 
to view the premises on the first application, and to put up a notice 
in a public place that he would return on a certain day to make a 
second view. If the tenant failed to appear and pay, the iease would 
then be declared void. But this proceeding was subject to a summary 
examination by the Supreme court, with power to set aside the pro- 
ceedings when it would be just to do so. The District court also had 
jurisdiction when the tenant remained in possession after his term 
had expired, and when his rent was in detault. By the Attachment 
act, the court might hear cases of attachment and issue a process 
to seize the goods, but provided that a writ of a higher court could 
render it null and void. 

By a supplement to the act (Chap. 72, Laws of 1878),the Courts 
were abolished in all cities under 20,000 inhabitants. In the same 
year (by Chap. 87), the jurisdiction was increased to $200; and in 
1884 it was extended to include the whole county. By Chap. 161, 
Laws of 1885, the Judges were to be elected by the Legislature in 
joint session for five years; but in 1888 the appointment was again 
placed in the Governor’s hands, with the advice and consent of the 
Senate. In 1892 (Chap. 168) the right of appeal to the Common 
Pleas was restricted to amounts over $25, to be taken within five 
days, but no appeal could be taken when a judgment had been ob- 
tained by confession. By act passed in 1896 (Chap. 136), the Judges 
were given power to preside in any other District court outside of 
their own, provided they received a request to that effect by a Judge 
of that Court. In 1902 the Court received jurisdiction to try penal- 
ties imposed or authorized by thelaws of New Jersey, when the amount 
in dispute did not exceed $300. 

By act passed in 1902, a change was made in appealing a case. 
If either pariy was dissatisfied with the judgment of the District 
court in point of law, or upon rejection or admission of evidence, such 
party might appeal to the Supreme court, if notice was given within 
ten days to the other party, and the appellant entered into bonds for 
costs of appeal, whatever the result might be, and double the amount 
involved as security for the payment of the judgment, if upheld. 
This acted as a stay of all proceedings. The form of the case was to 
be agreed upon by both parties within fifteen days, and, if there could 
be no agreement, the Judge was to decide. 

In 1908 another important change was made by which the juris- 
diction of the Court was extended to $500, and, at the same time, 
cases of replevin might be tried. In this form the Court exists at 
present. 

(7) In 1883 were established Police courts to serve as inferior 
criminal tribunals. They were to consist of one or more Police 
Justices of each city, not to exceed one for every 3,000 persons, ap- 
pointed by the Common Council, to hold office for five years or less. 
The jurisdiction of these courts was to be the same as Justices of the 
Peace in the counties. Every Police Justice might hold a Court in 
the city, determine suits and actions for penalties prescribed in any 
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law, or by-law or ordinance, and to hear all cases where such laws, 
by-laws or ordinances were to be punished by fine and imprisonment. 
Besides these cases, there was given a general inferior criminal juris- 
diction, such as was held by a Justice of the Peace. The power of 
the Court extended over the city where it was held. When the case 
involved a penalty, a demand for a trial by jury must begranted. 
Proceedings in regard to civil suits were subject to review by cer- 
tiorari or appeal, as in the Court for the Trial of Small Causes. When 
an action for the violation of by-laws or ordinances, involving im- 
prisonment or fine, was concerned, an appeal could be taken to the 
Quarter Sessions of the Peace, in which case notice should be filed 
before the Police Justice trying the original suit, within two days after 
judgment. This appeal operated as a stay of all proceedings. 

By the Laws of 1885 (Chap. 184), the Police courts were given 
jurisdiction over matters in relation to the relief, removal and settle- 
ment of the poor, and to all cases of vagrancy and disorderly persons. 
The right to demand a jury trial was restricted to suits involving 
penalties for the violation of ordinances or laws. 

By Chapter 140, Laws of 1886, the Common Councils of cities 
were authorized to appo.nt one Police Justice for each 20,000 persons. 
By the laws of 1886(Chap. 170), jurisdiction was given to these courts 
over any act of vice and immorality, and in such cases the procedure 
was regulated strictly by statute. 

In 1891 (Chap. 94), a new Police court act was passed. Three 
of these courts were to be constituted in every first-class city, designat- 
ed as the First, Second, and Third Police courts, which were to be 
courts of records, with power to punish for contempt. They were to 
consist of Police Justices, appointed by the Governor for five years. 
In criminal matters, they were tohavethe same jurisdiction as Justices 
of the Peace. In addition to this, their powers extended to hearing 
and deciding all matters in regard to violations of city ordinances, and 
to giving judgments and issuing executions thereon; to imposing 
fines not exceeding $50 on persons charged with vagrancy, disorderly 
conduct, breach of the peace, and other light offenses, or to ordering 
them sent to a jail or work-house for any period not exceeding 90 
days. When such fines were above $20, or imprisonment was likely 
to be inflicted, the defendant might demand a trial by jury. 

The methods of appealing were similar to those in the Court for 
the Trial of Small Causes. It is not necessary to repeat them here. 

In 1892 an act was passed to organize Police courts in cities of 
the second class, that is of 50,000 persons or over; but as it was, in 
general, the same as the act we have just been examining, and was 
repealed by Chapter 4 of the Laws of 1894, it is not necessary to 
refer to it further. 

In the same year a new statute (Chap. 298) was passed regu- 
lating Police courts in the cities of the first-class. They were to 
be composed of two Justices, appointed by the Mayor, for three 
years. As in the former act, the jurisdiction was similar to a Justice 
of the Peace, with certain exceptions. These exceptions were, over 
those amenable to the Court for the Trial of Small Causes, any acts 
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in regard to landlord and tenant, or relief against absconding and 
absent debtors, or in cases of forcible entry and detainer. Jury 
trials were permitted only in cases involving violation of city or- 
dinances, in certain cases of disorderly persons, or in the suits in- 
volving maintenance of bastard children. A Police Justice might sit 
in any other Police court but his own, at the request of the Judge 
of the other tribunal, and this privilege was now extended to a Justice 
of the Peace. By the laws of 1895 (Chap. 139), all judgments or 
other judicial proceedings of Police courts for the violation of city 
ordinances, with or without a jury, might be reviewable before the 
Supreme court on a writ of certiorari. 

In 1898 (Chap. 221), the power was given to the Court of Com- 
mon Pleas, on thirty days application by the defendant, to hear and 
determine the same class of cases. By Chap. 206, Police courts were 
now given power to call before them persons arrested by Justices 
of the Peace, and a trial before the former were legalized. In addi- 
tion to this, they were given jurisdiction over simple assault and 
battery, petit larceny, etc., cases, the punishment for which did not 
exceed a fine of $100, or imprisonment for six months, or both, but 
only when such crimes were committed within the corporate limits 
of the city, and when the person charged waived indictment and trial 
by jury. The court could examine all persons not triable before it, 
and bind them by recognizances, with sufficient sureties, to appear 
before the tribunal when the offense was cognizable. 

By Chap. 73, laws of 1905, an act was passed providing for the 
establishment of Police courts in municipalities of the first-class. 
It became ineffective in any particular locality without che recom- 
mendation of the Prosecutor of the Pleas, the Judge holding the 
Supreme Court Circuit or the Judge of General Sessions. The 
courts were to consist of a Police Justice, or, when a Recorder al- 
ready existed, of that official. The jurisdiction was practically the 
same as that of the Justice of the Peace, viz., to determine cases 
of assault and battery, petit larceny, malicious mischief, embezzle- 
ment (where the amount involved was not more than $10), obtaining 
goods under false pretenses (involving $20 or under ), receiving stolen 
goods (to same amount), and other crimes where punishment did 
not exceed $100, or six months imprisonment or both, provided that 
the crime was committed in the municipality, and that the person 
accused waived indictment and trial by jury. The latter species of 
proceeding was permitted in similar cases to those of Police courts 
in first class cities; otherwise the conviction was summary. An ap- 
peal was permitted to the Court of General Sessions, or to the Judge 
of the Circuit court, upon application of anyone summarily convicted, 
upon du2 notice to the Prosecutor of the Pleas of that county, or to 
the corporate Council of the municipality, in cases of viglation of 
city ordinances. In any case the decision of the Police court might be 
reversed. 

It is under these conditions that the Police courts are regulated 
now. 
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(8) The Court of Pardons was established in the year 1853, 
(Chap. 2), and it was a continuation of the powers formerly in the 
Governor and Council. This court, when established as a separate 
tribunal. was composed of those State officers authorized to grant 
pardons, among whom were the Governor and Chancellor, and it 
was to meet at Trenton three i'mes a year on the third day of each 
regular term of the Court of Errors and Appeals. Its statutory 
jurisdiction was to commute the death sentence to imprisonment 
at hard labor for life, or for a term of years. While the statute 
specifies no other powers, the common law righ: of pardoning or 
commuting all offenses and remitiers of fines and penalties still 
remained in the court; and later references to this power show that 
it was understood at the formation of the court. Such pardons and 
commutation: at firsc had to be exercised after conviction. It was 
in 1857 (Chap. 133) when this was allowed prior to conviction. 

By an act of 1858 (Chap. 145) it was enacted that the Prose- 
cuting attorney of the county must send a statement of the evidence 
upon which a criminal was condemned, to the Attorney-General 
of the State, and it was the business of the latter to present such 
evidence to the court in behalf of the state. 

In 1891 (Chap. 231), a statute was passed which permitted 
the Court of Pardons to grant a license to a convict to remain at 
large on any securities, conditions and limitations it chose to make, 
and the prisoner still remained under his custody subject to arrest 
at any time. This power was revoked by Chap. 238, Laws of 1898. 
Thus this tribunal continues at the present day. 

(9) The last court is a recently organized one, that is, the 
Court for Juvenile Offenders, and it shows the great advance made 
in our ideas of crimes and their punishment as affecting children. 
This court was formed by statute passed in 1903 (Chap. 219), and 
has been subject practically to no changes. It, as organized, con- 
sisted (and still consists) of the Judges of the Common Pleas and it 
met whenever necessary. Its jurisdiction extended over children 
under sixteen’ years of ag2 who were guilty of any crime except 
murder or manslaughter. The trial by this court was practically 
optional with the child, as he or she could demand indictment and 
trial by petit jury. The juvenile offender was to be prosecuted by 
the Prosecutor of the Pleas, and there was no right to a trial by jury, 
prosecution being summary before the Judge. The court might 
punish by imprisonment in a State Home for Boys and Girls, or to 
any other suitable institution for the custody, instruction and re- 
form of children; or it might suspend sentence entirely; or suspend 
sentence and place the prisoner under the custody of a probation 
officer; or, finally, it might imprison and fine. The statute con- 
tained no provision as to appeal. 

The only act since affecting this statute was in 1905 (Chapter 
160), by which it could punish parents or guardians of delinquent 
children, responsible for such crimes either willfully or negligently, 
by fines or $1,000, or six months in prison, or both. 

OLIVER BUNCE FERRIS. 
(To be Continued). 
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RIGHT OF WIFE TO PLEDGE HUSBAND’S CREDIT. 


(CONCLUDED FROM LAST MONTH). 


The duties of the wife, while cohabiting with her husband, are the 
consideration of his liability for necessaries. He must provide for her 
in his family ; and while he is guilty of no cruelty towards her, and 
is willing to provide her a home, and all necessaries there, he is not 
bound to furnish them elsewhere.’”” (M’Cutchen v. M’Gahay, 11 
Johns. 281, 282. The italics are the court’s.) It follows that, where 
the wife abandons the husband without just cause, and refuses his 
offer to support her at the home, she has no authority to pledge his 
credit elsewhere, even for articles necessary to her support. (Catlin 
v. Martin, 69 N. Y. 393, 395; Ogle v. Dershem, 91 App. Div. 551, 
552; M’Cutchen v. M’Gahay, 11 Johns. 281, 282; Blowers v. Sturte- 
vant, 4 Denio, 46, 49; Board of Supervisors v. Budlong, 51 Barb. 493, 
514.) Where, however, although the wife unjustifiably abandons the 
husband, she does not elope with an adulterer, she may offer to 
return; and, if he refuses to permit her to do so, her authority to 
pledge his credit for necessaries is thereupon revived. (M’Gahay v. 
Williams, 12 Johns. 293, 295; M’Cutchen v. M’Gahay, 11 Johns. 281, 
282.) Where the application for a reconciliation is made by a third 
person, at the request of the wife, but such person does not disclose 
his authority to the husband, the latter is justified in refusing the 
request. (M’Cutchen v. M’Gahay, 11 Johns, 281, 282.) Where, 
however, the husband does not question the authority of the third 
person, but puts his refusal upon different gounds, he cannot after- 
ward set up the wife’s failure to apply in person to defeat an action 
for goods thereafter furnished to her upon his credit. (M’Gahay v. 
Williams, 12 Johns. 293, 296. ) 

(13) Same Subject—Separation—Burden of Proof.—A tradesman 
who seeks to recover against the husband upon the sole ground of the 
wife’s agency implied in law must, like any other plaintiff, establish 
the elements of his cause of action,—in this case, the existence of the 
husband’s duty to support, and his non-fulfillment of that duty. The 
principles just stated consequently require him to show, where the 
parties have separated, that the husband has failed to keep 
the wife supplied with necessaries, (Keller v. Phillips, 39 N. Y. 351, 
355; Mott v. Comstock, 8 Wend. 544; Theriott v. Bagioli, 9 Bosw. 
578, 581; Schwarting v. Bisland, 4 Misc. 534. It was said in Mott v. 
Comstock: ‘That he [the husband] professed to provide for her 
[the wife] there is no dispute; and where that is the case, it is in- 
cumbent upon the party who has been expressly forbidden to give 
credit to a wife, in order to render the husband liable for subsequent 
supplies, to show affirmatively and clearly that the husband did not 
supply her with necessaries suitable to her condition.” 8 Wend. p. 
545. But see Baker v. Barney, 8 Johns. 72, where the language would 
seem to indicate that the burden is on the husband to show his 
provision for the wife. If it was intended so to hold, the case is con- 
trary to the weight of authority. 

Similarly where the parties are separated by the husband’s in- 
sanity. The wife does not, in such a case, maintain the burden of 
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howing non-support where she is the committee of the husband’s 
property, with authority to provide for his and her maintenance and 
has been in receipt of a considerable sum of money from his estate, as 
well as from other sources. (Thedford v. Reade, 25 Misc. 490, 493) 
and that the separation was due to his fault. (People v. Pett t, 74 
N. Y. 320, 324-5; M’Cutchen v. M’Gahay, 11 Johns. 281 282; 
Blowers v. Sturtevant, 4 Denio, 46, 49; Bostwick v. Brower, 22 Misc. 
709, 710; Wolf v. Schulman, 45 Misc. 418, 419; Buxbaum v. Mason, 
48 Misc. 396, 397; Pickhardt v. Pratt, 105 N. Y. Supp. 236, 237; 
and see dictum in Constable v. Rosener, 82 App. Div. 155, 162, 
aff'd, on opinion below, 178 N. Y. 587). 

For a case in which this burden was sustained, and there was 
consequently a recovery, see W. &.J. Sloane v. Boyer, 95 N. Y. Supp. 
531; also Fischer v. Brady, 47 Misc. 401, and Sultan v. Misrahi, 47 
Misc. 655, where this seems to have been the theory of recovery, 
though the language is not clear.) ‘‘All persons supplying the neces- 
sities of a married woman, separate from her husband, are bound to 
make inquiries as to the cause and circumstances of the separation, 
or they give credit at their peril.’”’” (M’Cutchen v. M’Gahay, I1 
Johns, 281, 282.).—From Bench and Bar. 


HOW TO ASSIST AN APPELLATE COURT TO ARRIVE AT 
YOUR VIEW OF A CASE. 








My theme is: How cana lawyer, more particularly a young one, 
aid an Appellate court in the administration of justice? I name a 
young attorney because the veterans of the Bar either may need no 
help or may be beyond it. My theme springs from the fact that the 
writer has not been so long on the Bench as to have forgotten his 
lack of knowledge while at the Bar, his hunger to know how best to 
win a Case on appeal. 

The first rule is one to which all others must give way. That 
rule is that, if you want to win a case above, present it fairly and 
try it well below. It was said of some good old Methodist hymns 
that they sang themselves. So, a case well tried below, tries itself 
above in a certain sense. No lawyer who profits by lessons learned in 
the hard, but efficient school of experience, but recalls that he has lost 
many a case on appeal because his over-eagerness to win, nisi, led him 
to go to the verge of the law in an instruction or in objecting to evi- 
dence, or in putting itin. He discovered when too late that his good 
case needed no daring innovations or experiments to succeed—that 
he could have won on the merits by going in the beaten path. 

Time was that printed briefs, statements, and abstracts were un- 
known in appellate practice. That time is no more. Your case is 
now presented in print,—first your abstract, then your statement, 
then your points in numerical.order and logically arranged; then (if 
you so elect ), your printed argument, and next (if you so choose ), your 
oral argument. A little about your brief and abstract. You may 
print your whole record, if you choose, that is, your record proper as 
well as your bill of exceptions. Confusion exists at the bar on what 
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is record proper, and what is matter of exception, to appear only in a 
bill of exceptions. This confusion leads to trouble and ought{not 
to exist. The best plan is to make an old-fashioned abstract, and 
not bundle up the whole record, cumbered by immaterial matter, and 
throw it at the court as with a pitch-fork. 

In this connection, no lawyer who studies the way to success will 
overlook the rules of the court. These rules are but minor laws. 
But by minor is not meant that they are a collection of non-essentials. 
Courts well know that they are not to stick in the bark, that justice 
is not got at by laying too great stress on non-essentials. No court 
used to high and clear thinking likes to see a cause ride off on the 
application of some technical rule, when the merits are crying aloud 
for a decision. No court dismisses a case for a violation of some rule 
of procedure in the preparation of abstracts, statements or briefs 
without regret. The chief trouble in this line is that counsel goes to 
little pains to consult the rules governing the making of briefs and 
the presentation of causes. 

The preparation of briefs is the handmaiden of success on appeal. 
As long as the laws of the human mind remain as they are, an upper 
court will be gratified by a clear statement, a logical brief and ap- 
posite citations of authority. Neglect not your proof-reading. See 
to it that the type of your brief is good for the eyes. Ofttimes they are 
read by artificial light, and the quality of the paper and the size 
of the type are elements soothing or distressing to the judicial mind. 

Shall a lawyer argue his case in an Appellate court? Some say 
no,—some yes. How is it? If I had a poor case well briefed and my 
brother on the other side did not argue it, I would heed the Scriptural 
advice to this effect: ‘‘Agree with thine aversary quickly while you 
are in the way with him.”” My notion is that more than [kely ‘n an 
hour or so of my talk at the Bar, the court would find out that I had 
a poor case, and that, in that time, | would make its poverty so con- 
spicuously naked that the court could not help seeing it and blushing 
at it. 

Why argue a case? One all-sufficient reason is that men get 
wisdom by discourse with each other. Another is, that the court 
likes to hear a good argument. It is restful to the mind—though 
it might be said that a poor argument is often restful too, but in 
another way, and not a winning one either. Another reason for 
oral argument is that it is the practice of some appellate courts at the 
close of a day’s hearings or presently, to take a tentative vote on cases 
that have been orally argued. This vote is tentative, remember. 


It binds no one. No judge is entitled to a fixed opinion or pride of 
opinion based on mere ora! argument. This, because the old printed 
record may tell a different story. But, after all, a ball may be curved 


so at the pitch of it that it reaches a given point. So the human mind 
may get such a bent or twist through its first impression that those 
impressions last to the end. This tentative vote may easily become a 
factor in winning a case on appeal. 

Above all things should a young lawyer with a good case argue 
it. A wholesome judge cannot help taking an interest in young 
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men. He sees in his effort a chapter in the early eflorts of his own 
life. If he is a little confused, it will be pardoned in him. If he is 
enthusiastic, ten to one it will warm the cockles of the heart of the old 
judge, and a glow of satisfaction will spread over his weather- 
beaten face. If he is meek, the court, it may be, will apply to him 
automatically the doctrine that the meek should inherit the earth. 
The truth is that human nature sits on the Bench personified in the 
judge, and the lawyer who is in some danger in an oral argument in an 
Appellate court is the strong, self-reliant, seasoned veteran whose tone 
and poise and air show power and self-reliance—show that he can 
take care of himself without the aid of any one—and show, also, 
that his ingenuity is such that ‘“‘he can distinguish and divide a hair 
twixt north and northwest side.”” Must not (I put it squarely ), must 
not a court lean back a little during the argument of such a master in 
order to preserve a proper equilibrium in the scale of justice? Who 
knows? 


Counsel not infrequently seem to act on the notion that the 
court knows beforehand all about their case. That is a rank heresy, 
a gross superstition! A court of review is too busy on assignments 
made in cases submitted to send for the record as soon as it is filed, 
and devote time, otherwise mortgaged away in assigned duty, to read- 
ing transcripts, abstracts and briefs in cases on the general docket 
and not yet argued or submitted. Therefo e, when you arise to state 
your case, go on the theory that the court knows not a whit about it, 
and never heard of it until the Chief Justice called it on the docket for 
hearing. 


Another thing. Avoid reading your statement if long and 
complicated. Most men read indifferently well. Besides, you can 
rest with some degree of assurance on the proposition that most 
judges on an appellate bench can read for themselves. Stand at the 
counsel table and look the court in the eye. If you are timid at the 
start take courage from the fact that, if you are full of your case, that 
fullness of knowledge is bound to come forth as you go on. If you 
have real complaints to make of the rulings below, you will soon tell 
the upper court of your grievances. If you have propositions that 
answer your opponent’s positions and are full of your case, you will 
soon make the court see what those propositions are. 


There are some superstitions connected with appellate practice. 
There is a superstition that sometimes appellate courts go to sleep 
during an oral argument. But do not let this disconcert you or 
deter you from your argument. It is a mere fanciful pleasantry. 
The court does not sleep. If a judge settles back in his chair and 
closes his eyes he is not asleep. He is but indulging in a spell of 
philosophical introspection. Furthermore, if the countenance of the 
good judge whose eyes are closed assumes a placid expression of be- 
nign and settled repose, he is still not asleep in a vulgar sense. 
What you see is but the outward expression of the inward judicial 
grace of calmness.—Justice Lamm, of Mo. Supreme Court, in Central 
Law Journal. 
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(Of so much interest to the the state, especially the northern section, is the proposed abandon- 
ment of the Morris Canal, in which project the late Mr. Cortlandt Parker was so gieatly interested, 
that we present in full, for pu: poses of future reference,a report made on the subject to the last Legis- 
lature, on April 29th last. It was signed by the Legislative Commission specially appointed, consisting 
of Governor Wilson, ex-Justice Bennet Van Syckel and Atto1ney-General Edmund Wilson.—Editor.) 
To the Honorable the Senate and General Assembly, of the State 

of New Jersey: 

The Commission appointed by the concurrent resolution of 
the Legislature to confer with the Lehigh Valley Railroad company, 
respectfully report that the annexed paper is a statement of the terms 
to which the Lehigh Valley Railroad Company agrees, and which 
this Commission approved, upon which a settlement and adjustment 
of all matters now in difference between the state and said company 
can be effected. 

By request of this Commission, Charles Hansel and M. H. 
Sherrerd estimated the value at the present time of all the lands and 
water rights which the state will receive by such adjustment. 

They also estimate the present value of the reversionary in- 
terest of the state in the “Little Basin” and the ‘‘Basin of 1867,” at 
Jersey City, which said Company will receive by the adjustment. 

Summary showing what the state will receive, and what the 
said Company will receive by such adjustment, according to said 
estimates: 

The estimate by Mr. Hansel of the value of the lands, 

and by Mr. Sherrerd of the value of said lands 

EG i. i. a en ae Ca kd oe Ke $3,000,000 

The said Company is to release its rights to the 

sum of $48,000, with interest from December, 1889, 

which by the recent decision of the Chancellor, 

is to be paid by the state to the Company, now 





a Gee 140,000 
The said Company is to pay the state the sum of.. 300,000 
$3,610,000 


In addition to the conveyance of the lands and water rights 
in the annexed statement mentioned, and the said release and cash 
payment, the said Company is to abandon the claim it has made, 
and which is now pending in the Supreme court of the United States, 
to have the state refund the taxes which have been paid upon the 
canal property, which taxes amount, without interest, to $798,000. 

The said Company will receive absolute conveyance of the 
reversionary interest of the state in the “Little Basin’’ and the 
“Basin of 1867,’’ with the right, title and interest of the state, if any, 
in part of the canal in Jersey City, used by the said Company as a 
way to said basins. 

By the lease from the Morris Canal and Banking company, the 
Lehigh Valley Company now has the right to possess and hold both 
of said basins, and said last mentioned part of the canal until 1974, 
the said company having paid the state the sum of $357,142, the full 
amount of rent reserved by the state for said basins until 1974. 
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The estimate of Mr. Hansel and Mr. Sherrerd of the 
present value of the reversionary interest of the 





etate im the “Little Basin.” is..............2+:. $950,000 

The estimated present value of the reversionary 

interest of the state in the ‘‘Basin of 1867” is.... 2,800,000 
$1,750,000 


The Commission also reports that the portion of the canal _be- 
tween the west line-of the city of Paterson and the point where the 
said canal is crossed by the southerly line of the right of way of the 
New York Bay railroad, near Fiddlers’ Elbow, on the New York 
bay front in Jersey City, is to be sold by a Commission appointed 
by the state, and on terms to be fixed by the Commission, and the 
money realized by such sale, after paying all expenses of the pro- 
posed settlement, shall be divided equally between the state and the 
said company. 

The Lehigh Valley Company is to extinguish and retire all 
the stock of the Morris Canal and Banking Company upon full 
compensation to be paid by the Lehigh Valley Company to the 
holders of the stock. 

The state is to pass an appropriate act for the abandonment of 
the Morris canal and the disposition of its property in order to 
effectuate the proposed agreement. 

This Commission respectfully recommends that at this session 
oft he Legislature a Commission shall be appointed to draft a bill 
to be submitted to the next Legislature, carrying into effect the pro- 
posed adjustment, whereby ample time will be given for its full and 
deiberate consideration. 

WOODROW WILSON, 

BENNET VAN SYCKEL, 

EDMUND WILSON. 
Dated, April 19, I9II. 


THE RAILROAD TERMS 


Memorandums of terms upon which the Lehigh Valley Railroad 
Company, lessee of the Morris Canal and Banking Company, and 
the Lehigh Valley Railroad Company, of New Jersey, are willing to 
setile and adjust all matters now in controversy between said Com- 
panies, and the state, and which the Commissioners appointed by the 
concurrent bresolution of the Legislature passed March 28, 1911 are 
willing to accept and report favorably to the Legislature. 

1. The charter of the Morris Canal and Banking Company to be 
repealed and its property disposed of, and navigation on the canal 
abandoned, under terms and conditions hereinafter set forth, and the 
other terms of this settlement to be carried out under appropriate 
legislation to be passed. 

2. The debts of the Canal Company shall be paid by the Lehigh 
Valley Railroad Company, and the shares of its stock shall be taken 
by the state (but at the cost of the said Railroad Company), by 
purchase or condemnation, upon just compensation made therefor, 
to cheend that the state may cause said shares to be retired and ex- 
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tinguished at their just and full value, and the charter of said Canal 
Company to be effectually terminated. 

3. There shall be conveyed, transferred and acquitted to the 
state all that part of the Morris Canal and its feeders between the 
Delaware river and the west line of the city of Paterson, together 
with all the lands which the Morris Canal and Banking Company or 
its said lessee owns in conneciion with that part of the canal and 
feeders, and also all water or other rights, appurtenant thereto. 
Said lands lie at Lake Hopatcong, Greenwood Lake and all other 
points between Phillipsburg and Paterson. Also all land and rights 
in land and all water rights including the rights of flowage and di- 
version in Lake Hopatcong, Greenwood Lake, Greenpoint, Stanhope 
reservoir, Cranberry Lake, Bear Swamp and Phillipsburg, and other 
points between the Delaware river and Paterson. Lands; owned in 
fee simple by the said Companies, or any of them, used in connection 
with the said canal or said water rights, are to be conveyed to the 
state in fee simple. With respect to that part of the canal where the 
canal bed and other of said lands are not owned in fee simple, all the 
right, title and interest of said Companies are to be conveyed to 
the state. All of said conveyances of both lands and water or other 
rights are to be free and clear of any encumbrances placed upon 
said properties by said companies, or any of them. The Lehigh 
Valley Railroad will reserve to itself the right to possess and use the 
surface of the canal lands in Phillipsburg for railroad and other 
purposes. 

4. The portion of the canal lying between the west line of the 
city of Paterson and the point where the said canal is crossed by the 
southerly line of the right of way of the New York Bay railroad, near 
Fiddlers’ Elbow, on the New York bay front, in Jersey City, shall be 
sold by a Commission appointed by the state, on terms to be fixed 
by the commissioners, and the money realized from such sale, after 
paying all expenses of carrying out this agreement, shall be divided 
equally between the state of New Jersey and the said Lehigh Valley 
Railroad Company, and the state shall have the further rights and 
considerations hereinafter specified. 

5. The state shall grant and convey to the Lehigh Railroad Com- 
pany, or its nominee, in fee simple, the right, title and interest of the 
state, reversionary or otherwise, in both the canal terminal basin in 
Jersey City, commonly called the “Little Basin,” and the lands ad- 
joining the same, comprising the grant of March 14, 1867, commonly 
known as the‘‘Big Basin,”’ and shall convey also all its right, title and 
interest (if any) in and to all other lands of the Canal Company in 
Jersey City, including the right of way of the canal from the said 
terminal basin, westwardly to the point where the canal is crossed 
by the southerly line aforementioned, of the New York Bay railroad. 
The conveyance of the basin of 1867, however, shall contain and be 
subject to the same terms and conditions in respect to preserving and 
maintaining a water basin and passage for public navigation con- 
tained in the legislative grant of 1867. 

6. In the sale of that portion of the Canal property which lies 
between the west line of the city of Paterson and the point where the 
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canal is crossed by the southerly line of the right of way of the New 
York Bay railroad in Jersey City aforesaid, there shall be reserved 
to the state the right to lay and maintain sewer and water pipes be- 
neath the service. 

7. The Lehigh Valley Railroad Company shall convey or pro- 
cure to be conveyed, to the state, so far as its or the canal company’s 
title goes or is hereafter acquired, the right to lay and maintain sewer 
and water pipes beneath the surface, in and along the portion of the 
canal property extending from the point where the canal is crossed 
by the southerly line of the right of way of the New York Bay Rail- 
road, eastwardly, to the Hudson river, at the said terminal basin. 

8. Upon the delivery of a conveyance as aforesaid by the state 
to the said Lehigh Valley Railroad Company, or its nominee, the 
Lehigh Valley Railroad Company shall pay to the state the sum of 
five hundred thousand dollars, with interest, from December 20, 
1889, recently awarded to it by the Chancellor in the basin suit, and 
also release and forever waive any claim to exemption from taxation 
of the canal property and upon any property retained by it in this 
adjustment, and shall also release its claim to recover from the state 
the taxes heretofore paid on the canal property, amounting to $798,- 
471, or thereabouts, besides interest. 

g. After the appeal from Chancery is perfected in the Basin 
suit, the appeal shall not be further prosecuted until the proposed 
settlement is disposed of by the Legislature, provided the same is 
disposed of at the next session of the Legislature, and the argument 
of the tax suit now pending in the Supreme court of the United States 
shall also be deferred for the same time, and under the same condi- 
tions. 


Dated, April 19, I9II. WILLIAM H. CORBIN, 
R. V. LINDABURY, 
Attorneys of Said Companies. 


WOODROW WILSON, 
BENNET VAN SYCKEL, 
EDMUND WILSON, 


Commissioners. 





McCANN v. LEONARD, ET AL. 


(Monmouth Circuit Court, April 10, 1911.) 
Trespass to Land—Protection from Waste—Construction of Statute. 

Decided April 10, I9II. 

On motion to set aside order to stay waste under Section #46 
of Practice Act of 1903. (P. L. 1903, p. 600). 

Mr. D. H. Applegate for the motion. 

Mr. Halsted H. Wainright, contra. 

VOORHEES, J.: This is an action quare clausum fregit, com- 
menced on the fifteenth day of March, 1911. It lays the trespass 
as of the first of March, and divers other days between that date and 
the commencement of the suit. The close is described in the de- 
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claration by metes and bounds, and the damage is laid at $5,000, 
charging that the defendant ‘‘then and there felled .... the trees 
and pollards, to wit, 1,000 oak trees, 1,000 maple trees, 1,000 pine 
trees and other trees .... being in and upon said lands... . and 
took and carried away the same, etc.” 

At the commencement of the action, upon an affidavit presented 
in behalf of the plaintiff, stating that the action was brought for a 
trespass upon the lands and the cutting and removal therefrom of the 
timber growing on the premises, and that the righi to the lands is in 
controversy, that the defendants have cut a large portion of the timber 
and removed a great part of the same, and threatened to cut and re- 
move all of the timber, claiming the right thereto, an order was made 
under Section 246 of the Practice Act of 1903 for the protection of 
the property from waste, destruction and the cutting and removal 
of the timber. 

The defendants have pleaded ‘‘not guilty” and ‘‘liberum tenemen- 
tum.’’ They now, upon affidavits served, move to set aside the order 
to stay waste. These affidavits do not deny directly the cutting 
and removal of the timber charged in the plaintiff's affidavit, but 
attempt to set forth principally facts showing title to the lands to be 
in the defendants, and the further fact that the lands have long 
lain in a neglected condition, and become overgrown with stunted 
and diseased locusts, briers and small bushes, and are practically 
wild waste lands, and that it is necessary, in order to make the lands 
of any value for occupancy, to have them cleared of the bushes and 
briers and the locusts with which they have become overgrown. The 
affidavits do not set forth that .t is these small trees and bushes which 
have been cut by the defendants, except inferentially. 

A deeper question, however, is involved in this motion. The 
statute above cited provides that ‘‘In any action in which the right 
to lands .... is in controversy, the court . ... may make an order 
for the protection of the property in controversy from waste, etc., 

. upon satisfactory proof being made of the necessity for each 
order.”’ 

At common law, in actions of ejectment, under certain condi- 
tions, the power to stay waste in a court of law seems to have been 
recognized. 

Flommerfelt v. Zellers, 2 Hals. 31 was a proceeding arising in 
an action of ejectment to which a rule had been taken by the d2- 
fendent to stay waste. In Kircher v. Schalk Io Vr. 335-339, speaking 
of the rights of mortgagees, Justice Dixon says: 

‘Before or after forfeiture they may restrain apprehended waste 
which would endanger their security by injunction from Chanc>ry, 
and after forfeiture they may institute ejectment at law and ther2in 
prevent similar destruction.” 

In Oehne v. Rucklehaus, 21 Vr. 84, Justice Van Syckel, after 
commenting upon the above act, says: 

“The law courts exercised the right to prohibit waste in eject- 
ment suits before the passage of this statute. But the right of a 
law court to take charge of the real estate in controversy through 
the intervention of a receiver has never been recognized in our prac- 
tice. It would, of necessity, imply the right to exercise equitable 
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powers which do not inhere in the common law courts, and which, 
in my judgment, the legislation referred to has not bestowed.” 

The statute first appears in 1855 as Section 84 of ‘‘An act to 
simplify the pleadings and practice in courts of law,’’(P. L. 1855, p. 
313; Nix. Dig. 3rd Ed. 1861, p. 676), which is the same act in which 
the old fiction in actions of ejectment were abolished, and the new 
procedure established practically as we now have it. 

I am of opinion that a proper construction of the statut2 as to 
actions concerning real estate would limit its application to the 
actions in the nature of ejectment in which final process would put 
the plaintiff in possession of the land as entitled to it, and hold that 
the act to that extent is merely declaratory of the common law. 

The language of the act itself is ‘‘for the protection of the pro- 
perty in controversy,’’ words which are not clearly applicable to lands 
upon which a mere trespass has been committed. In that sense I 
do not think an action of trespass, such as the one under considera- 
tion, can be said to place the ‘‘right to lands in controversy.’’ That 
was not the primary object of the action. It was to recover damages 
for an injury already committed to the plaintiff's possession of the 
lands. It is true the title may be litigated in it, but only by reason of 
the plea interposed by the defendant. Even then, it is merely by way 
of justification indzed, showing the title at the time of the trespass, 
but in no way, in that action. lzading to recovery of th2 possession 
or compelling a surrender of the lands to the plaintiff under and by 
virtue of the judgment and execution to be rendered and issued in 
such action. 

The action of ejectment is maintatnable only when the possession 
is in the defendant, who thereby has it in his power, by reason of his 
possession, to prevent waste. Not so here, in an action for damages 
for a tortious entry, which presupposes the possession in the plain- 
tiff. Tenants at will were exempted from liability for permissive 
waste, and from the remedy provided by the Statute of Gloucester, 
because the owner of the inheritance might at any time by entry de- 
termine the tenant’s estate and thus prevent the destruction. Moore 
ads. Townshend, 4 Vroom 283, 301. Here the plaintiff, according 
to the theory of the action, is already ‘n possession, and has it in his 
power to avert spoliation. 

The order, therefore, will be vacated. 

There is also another reason why the order cannot stand. It 
is too broad. The affidavit disclosed a situation that som2 timber was 
standing, and some had been already cut, and prohibited not only 
the further cutting, but as well the removal of that already felled. 
It is evident that the removal of cut timber is not waste, nor is the 
right to such cut timber put in controversy by this action. The de- 
claration charges that the defendants have already cut and carried 
away the timber. The right to it is not in controversy. The order 
refers and necessarily must refer to fucure cuttings and appropria- 
tions, clearly refzrable to other entrizs upon the land and other tres- 
passes. In New York, under a similar statute, in People v. Alberty, 
11 Wend. 160, an accion of ejectment, the court pointed out that the 
removal of bark pzeled from the trzes previous to the commencement 
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of the suit, was not a violation of the order to restrain waste, holding 
that the court had ‘‘no ground for interference for waste already com- 
mitted. Waste can be committed upon real estate only, and this 
court can only restrain future waste.’’ Waste must work a permanent 
injury to the inheritance. Miller v. Forman, 8 Vr. 55, 59. To 
hold otherwise as to this act would b2 to confer upon common law 
courts greater power than courts of equity exercise. They restrain 
future trespasses generally only after verdict and judgment at law. 
The order must be set aside with costs. 


IN RE BANCROFT TRAINING SCHOOL. 


(N. J. Board of Equalization of Taxes, April, 1911). 
Assessment of School Property. 


THE BOARD: This appeal brings before us for review an 
assessment of property situated in the borough of Haddonfield, 
Camden county, owned by the Bancroft Training School. The prop- 
erty in question was assessed by the local assessor for taxes in 1910, 
and, 9n appeal to the Camden County Board of Taxation, the assess- 
ment was sustained. The appeal is based upon the claim that the 
buildings occupied by the school and five acres of the land whereon 
the same are situated are exempt from taxation under section 3, 
paragraph 4, of the General Tax act. 

At the hearing there were admiited in evidence on behalf of the 
appellant certified copies of its certificate of incorporation, and of a 
judgment rendered by this Board in 1907, setting aside an assessment 
for 1906 on the same property. The school is incorporated under the 
general Corporation act. It has a capital stock of $100,000, divided 
into two thousand shares of a par value of $50 each. Its object is 
stated to be “to maintain and operate a training school for the 
mentally deficient.”” It was admitted by counsel for the appellant 
that the school is conducted for profit, and that large fees are charged 
and received by it for the maintenance and training of its pupils. 
The claim for exemption is rested, not upon the ground that the school 
is a charitable institution, but solely upon the fact that it is owned 
by a corporation of New Jersey. In support of this contention coun- 
sel cited the case of Bancroft et al v. Magill, 55 Atl. 103. 

We are clearly of the opinion that this case fails to furnish the 
authority for exemption claimed for it by the appellant. A significant 
change in the law applicable to the situation, or at least in the lan- 
guage of the law, has been made since that decision was rendered. 
Section 200 of the former general Tax act (Gen. St., p. 3320) ex- 
empted ‘‘all colleges, academies or seminaries of learning, public 
libraries, school-houses, buildings erected and used for religious 
worship, buildings used as asylums or schools for the care, cure, 
nurture, maintenance and education of feeble-minded or idiotic 
persons and children, provided such institutions are duly incorporated 
under the laws of this state, and the land whereon the same are 
situate, necessary to the fair use and enjoyment thereof, not exceeding 
five acres for each one.” 

The pertinent provisions of the Tax act of 1903 are found in 
section 3, paragraph 4, which exempts: “All buildings actually and 
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exculsively used for colleges, schools, academies and seminaries not 
conducted for profit; also all buildings actually and exclusively used 
for public libraries, religious worship, or for asylums or schools for 
feeble-minded or idiotic persons and children, and owned by cor- 
porations of this state authorized to carry on such charities, and the 
land whereon the same are situated necessary to the fair use and 
enjoyment thereof, not exceeding five acres in extent for each, the 
furniture thereof, and personal property used therein, and the en- 
dowment or fund held exclusively for the charitable purposes of the 
corporation owning such buildings.’”” Another important change in or 
addition to the same paragraph is found in the concluding provision, 
namely, that ‘“‘the exemption desccibed in this paragraph of a building 
and land used for charitable purposes shall extend to cases where the 
charity is supported partly by fees and charges received from or on 
behalf of beneficiaries occupying said building, provided the building 
is wholly controlled and the entire income therefrom is used by the 
charitable corporation for its charitable purposes.’’ This clause 
shows clearly the Legislative purpose to grant immunity to charities 
which are charitable in fact, although they may be partly supported 
by fees received from beneficiaries who are able to pay them, and to 
exclude from the privilege of exemption those enterprises which may 
be benevolent in spirit but which are conducted for private gain. 
Thus, if this clause be read in connection with the preceding clause 
under which exemption is claimed in the case before us, we have the 
following Legislative declaration: All buildings shal! be exempt which 
are actually and exclusively used for public libraries, religious worship, 
or for asylums or schools for feeble-minded or idiotic persons and 
children, and owned by corporations of this state authorized to 
carry 2n such charities, .... provided the buildings are wholly con- 
trolled and the entire income therefrom is used by the charitable 
corporation for its charitable purposes. 

The objects dealt with in paragraph 4 are educational, religious, 
charitable and benevolent institutions conducted for the public 
benefit without private profit. The framers of the act manifestly 
endeavored to group in this paragraph for exemption all property 
used in furtherance of those purposes which are purely beneficent, 
which serve the state by providing free education, caring for the 
afflicted and assisting the needy, and which are not intended to, and 
do not, in fact, result in financial gainto those who carry them forward. 
Schools, colleges and seminaries are exempt, provided they are not 
conducted for profit. Asylums or schools for the feeble-minded are 
exempt, provided they are owned by corporations authorized to, and 
which actually do, carry on such charities. The use of the word 
“‘charities’”’ in this connection made it unnecessary to add the words, 
“not conducted for profit.””, A charity conducted for profit would be 
an anomaly both in law and ethics. There is noching in the language 
or the spirit of paragraph 4 which indicates a Legislative intent to 
make the function of a school the basis of exemption, while there is a 
clear design apparent to create a class of institutions forexemption, 
and to embrace within that class only those institutions which meet 
the test which the paragraph itself prescribes. This the appellant 
fails to do. It performs a useful and benevolent service, but it 
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performs it noc gratuitously; it advantages are restricted to those who 
can pay the requisite fees, and who are in no sense wards of charity. 
The fact that it conducts its operations as a corporation does not 
suffice to bring it within the purview of the exempting provisions 
of the Tax act. It cannot in our view avail itself of the benefi' of 
those provisions so long as it fails to mest the requirements which 
they impose with respect to charitable purposes. It is a business 
enterprise conducted on a commercial basis. Its object, to be sure, 
is to train the “mentally deficienc,’’ but there is nothing else in its 
charter and there certainly is not anything in its practical operation 
to indicate a charitable purpose. 

We are not prepared to hold that a corporation organized under 
the general Corporation act i3 not within the contemplation of the 
exempting provision as to corporations authorized to carry on chari- 
ties. That there may be some doubt upon that point is plainly sug- 
gested in Montclair Military Academy v. State Board of Assessors, 
36 Vroom 516. 

The judgment of this Board, setting aside the assessment on 
the property in question for the year 1906, was not accompanied by 
any memorandum giving the reasons for that decision either as to 
fact or law. We do not feel, therefore, that that judgment has con- 
trolling force in the present case, in view of the admitted facts before 
us and our interpretation of the law applicable thereto. 

The appeal is therefore dismissed and the assessment confirmed. 





Service by publication upon a partnership by iis firm name, 
without specifying the individuals composing it, is held in Ord v. 
Neiswanger (Kan.) 29 L.R.A. (N.S.) 287, not to be necessarily 
void. 

A railroad company is held in St. Louis & S. F.R. Co. v. Blythe 
(Ark.) 29 L.R.A. (N.S.) 299, not to be forbidden to make possession 
of a ticket a condition precedent to entering its train, by a statute 
requiring nonticket holders to be transported at the regula fare 
charged for tickets. 

That hypothetical questions to expert witnesses cannot be 
predicated upon the opinion of witnesses as to the possible cause of 
explosion in a starch factory is declared in Kearner v. Charles S. Tanner 
Co. (R. I.) L.R.A. (N.S.) 537. 

An ordinance authorizing the summary seizure and destruction 
of milk not conforming to the standard fixed by law is held in Nelson 
v. Minneapolis (Minn.) 29 L.R.A. (N.S.) 260, not to be violative of 
the constitutional rights of the citizen, nor a taking of property with- 
out due process of law. 





A trust fund is held In Newell v. Hadley (Mass.) 29 L. R. A. 
(N. S.) 908, not to be liable to make good money transferred to its 
bank account by the common trustee from another account, to 
facilitate his applying it tohisown use, and checked out by him for 
private purposes. 
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A warrant to search for liquors alleged to be illegally kept for 
sale, issued without a supporting affidavit, is held in Appling v. State 
(Ark.) 28 L.R.A. (N.S.) 548, not to be so far void as to justify re- 


sistance of its execution. 





A surgeon is held in Wells v. Ferry-Baker Lumber Co. (Wash.) 
29 L R.A. (N.S.) 426, not to be negeligent in failing to take an X-ray 
photograph of an injured arm to a certain whether or not there is a 
tracture where he diagnoses and treats the injury as a sprain, which 
p-oves o be erroneous, and results in permanent impairment of the 


usefulness of the arm. 





MISCELLANY. 





JUDGE ADAMS HONORED. 

Judge Frederic Adams, for 
the last eight years Circuit Judge 
of Essex county, and at one 
time a member of the Court of 
Errors and Appeals, was honored 
with a dinner by the Lawyers’ 
Club of Essex county on April 
22nd. 

It was a notable assemblage of 
the flower of the lawyers of the 
state. Their esteem of the guest 
of honor was not less deep than 
ic was spontaneous, and a spirit 
of delightful remin scent anec- 
dote glowed through the even- 
ing’s tribute while the warmth 
of the welcome warranted its 
genuineness. 

Judge Adams, however, was 
not the only recipient of honor 
from the assemblage. Hon. Jay 
Ten Eyck, who had but recently 
discarded the ermine of the 
Court of Common Pleas; Hon. 
William P. Martin, who has just 
assumed ‘he judgeship of that 
tribunal, and Hon. Samuel 
Kalisch, newly elevated co the 
Supreme Court, were gree’ed 
most cordially by the diners. 

Through all the proceedings 
there permeated a delightful feel- 
ing of friendliness and esteem and 
genuine mutual regard of Bench 
and Bar, each for che other. 


Judge Thomas J. Lintoct, of 
the District Court, President of 
the Lawyers’ Club, was most 
felicitous in his duties as toast- 
master. Sitting with him at the 
speakers’ table were Chief Jus- 
tice Gummere, Judge Adams, the 
guest of honor, Justice Parker 
and Swayze, Vice-Chancellors 
Stevenson, Emery and Stevens, 
Circuit Judg:> Dungan and former 
Justice Gilbert Collins. 

Judge Lintott paid his respects 
to Judge Adams as advocate, 
jurist and friend, and then in- 
troduced him as che first speaker. 
Judge Adams announced at the 
outset his disclaimer of all “that 
unprofessional quality—humil- 
ity,” and declared that as eulogy 
was binding on neither party, it 
was particularly appropria:e for 
a legal banquet. 

In delightful manner he re- 
viewed his experience on the 
bench, stigmatizing as more than 
useless the Judge who in his con- 
duct toward counsel and jury is 
so colorless as to be perfectly 
within the law, but equally un- 
assisting in arriving av the merits 
of the controversy. He said 
ihat the conduct of a jury trial 
frequently reminded him of the 
job of running the state of New 
Jersey, as it appeared hard to 
keep the co-ordinate branches 
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from getting mixed. This mild 
reference tojrecent political events 
in New Jersey was keenly relished 
by his audience. In closing he 
questioned whether too much 
reverence were not paid to the 
precedenis, and too litile to the 
mass of confused evidence where- 
in in every case is hidden the 
truth which all should be seeking 
to disclose. 

Chief Justice Gummere, whose 
labors, said Judge Lintott, had 
done more than those of any 
other man to cast lustre upon the 
Bench of New Jersey, was the 
next speaker. The Chief Justice 
declared that no opinions in che 
lawbooks of the New Jersey 
courts lay down sounder law 
than those at whose head are to 
be found the words, ‘Adams, 
Judge.” In lighter humor, the 
speaker then evoked peals of 
merriment by reading twelve 
rules for the guidance of the 
Court of Errors, which he de- 
clared Judge Adams had reduced 
to written form when a member 
of that court. Among these were 
the following: 

“Notice how the words are 
pronounced and the proper in- 
flexion, thus making the reading 
and construction of a statut? al- 
most elemental. 

“Not more than three Judges 
shall speak at once when an 
opinion is requesied in conference. 

‘‘Never write a short opinion. 
The art is to make i’ difficult if 
noc impossible to prove you are 
wrong and permit you to decide 
either way in a later case. 

“It is usual but not obligatory 
to make the headnote shorter 
than the opinion. 

“A Judge caught listening to 
counsel need not apologize.” 

Had Judge Adams done noth- 


ing more than give the world the 
benefit of these clarifying rules, 
his name would go resounding 
down the halls of history, the 
Chief Justice declared. 

In ending, the speaker said that 
the percentage of cases which 
concluded in Judge Adams’s court 
and were not appealed was as- 
tounding, and proved as nothing 
else could the confidence im- 
posed in him by the Bar and by 
litigants before him. Of the 
few cases tak :n higher, the num- 
ber reversed was exceedingly 
small, and demonstrated - still 
more clearly the legal sagacity 
and acumen of the guest of the 
evening. 

Vice-Chancellor E. Stevenson 
took a humorous fling at the news- 
papers, and told how he had 
risen one morning to find him- 
self famous for enunciating the 
principle that ‘‘no home can be 
a home with a mother-in-law.” 
As a result, said the Vice-Chan- 
cellor, he had received two letters, 
one from a correspondent signing 
herself “Aunt Sally,’’ and de- 
manding that he abdicate the 
Bench, and another thanking him 
for stacing the case so clearly, 
and wishing him a long life that 
he might voice many more such 
true and accurate facts. 

Former Justice Gilbert Collins, 
who followed, urged that the 
Bar be progressive, living up to 
the spirit of the times, and not 
become so fossilized as to ob- 
struct advances, but rather to 
welcome them. He declared that 
while few knew it, he was solely 
responsible for the appointment 
of two of the best judges New 
Jersey has had, Swayze and 
Adams. ‘‘For,” said Mr. Collins, 
“one succeeded me, and _ the 
other succeeded him, and it is 
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therefore plain that if I had not 
had the good sense to resign, 
neither could have been ap- 
pointed.”” He, too, paid a fine 
tribute to the guest of the evening. 

Mr. Collins was scheduled as 
the last speaker, but when he 
concluded Judge Lintott said 
he knew the evening would not 
be considered comple.e without 
a few words from the new Judge 
of che Supreme court, Mr. 
Kalisch, and the latter arose amid 
a great ovation. 

“T have little use for statute 
law,”’ began Judge Kalisch. “I 
am a firm believer in the efficacy 
of the old common law, and hold 
that it is elastic enough ‘o cover 
new cases as they arise. I believe 
that the law should be_ progres- 
sive. In olden days the law was 
always found by the _ courts, 
ready to be applied as circum- 
stances arose. Such should now 
be the case, instead of creating 
statutes. 

“Tt would have been sufficient 
to adjudicate cases as they arose 
in the courts, as for instance, 
those concerning the rights of 
persons, instead of enacting a 
-‘tatute. In many cases the 
Courc of Errors has itself fol- 
lowed this doctrine. I deprecate 
the Legislature taking any hand 
in establishing the fixed law. 

“We can’t put a fence around 
fraud, or around any subj:ct 
which may arise in the intricaie 
affairs of life to-day. The old 
rule of the common law, tha! 
where there is a right there also 
is a remedy, should be sufficient. 

“The great trouble nowadays 
is in having too many statutes, 
and a consequential too close 
limitation of .he common law. 

“T am a mos, firm believer in 


the jury,’”’ continued Judge Kal- 
isch. ‘“‘And my experience has 
more and more led me to think 
that the trained mind is not as 
accurate in disposing of ques- 
tions of fact as chat of the layman. 
The layman sees s.raight. We 
ar too prone to refinements. We 
look at questions of fact ex- 
pecting to reason out something 
which is not the natural result. 
There the conclusion reached by 
a jury is almost always more 
accurate. 

“It is a matter of mathematics 
that Judges have more often been 
reversed upon questions of fact 
than upon questions of law, and 
it is simply from this proneness 
to look for hidden truths which 
do not exist. However, the care- 
ful, painstaking work of the New 
Jersey Vice-Chancellors has 
convinced me that in complicat- 
ed questions of lawand fact, such 
as are likely to come before them, 
it is perhaps safer to proceed 
without a jury, but this is the 
one notable exception. 

“It is with much regret that 
I leave the Bar to go on the 
Bench. It must be a_ trying 
thing for one who has been for 
many years in the turmoil of the 
active fighting at the Bar to have 
to sitidly by, in the somnolentat- 
mosphere of the court. 

There wer: 151 lawyers, in- 
cluding Judges at the dinner. 


HONORS TO JUDGE MARTIN. 

On the evening of April 13 
the members of the Bar of Sussex 
county and other friends ten- 
dered a dinner to Judge Lewis 
J. Martin, who had just been 
appointed Judge of Sussex in 
place of Judge Hunt. 
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Each person found at his plate 
a carnation. A picture of Gov. 
Wilson was placed over the rear 
door. Judge Martin was escort- 
ed to the seat of honor by Free- 
holders Cole and Goble. All rose 
when the orchestra played ‘‘The 
Star-Spangled Banner.”’ 

Director Loren T. Cole, of 
the Sussex Board of Freeholders, 
presided. Rev. John R. Hum- 
phreys, Assemblyman John J. 
Matthews, of Hunderton county; 
Dr. E. C. Tuttle, Assemblyman 
Elmer H. Geran, Assemblyman 
Thomas H. McGran, Mr. Martin 
Rosenkrans, ex-Judge Henry C. 
Hunt, Prosecutor Henry C. Hus- 
ton, Assemblyman William Mac- 
key, Assemblyman Charles A. 
Meyer, Hon. Theodore Simonson 
and Hon. Levi H. Morris spoke 
after the banquet, in the order 
named. 





CIRCUMSTANTIAL EVIDENCE. 

Frequently the charge is made 
that our legal system is con- 
structed so that many guilty men 
escape. The old doctrine that 
it is better to let nine guilty men 
go free than to have one innocent 
man convicted has come in for 
some pretty hard knocks in the 
wave of the modern “uplift.’’ 
Those who feel irritated by the 
precautions thrown about a de- 
fendant, ‘“‘clogging the wheels of 
justice,’”’ might do well to con- 
sider the case of Andrew Toth, 
convicted nineteen years ago and 
sentenced to be hanged for the 
murder of Michael Quin. 

The case had dragged through 
all the legal stages, while Toth 
was a prisoner in the western 
penitentiary of Pennsylvania. 
After many pleas, the Governor 
of Pennsylvania commuted the 


sentence to life imprisonment. 
The crime had been committed at 
Braddock, the conviction being 
obtained purely on circumstan- 
tial evidence. A strong line of 
evidence was built up by the 
energetic prosecuting officer. 
There seemed no doubt of the 
guilt of the prisoner. The Gov- 
ernor, however, taking the de- 
fendant’s previous good charac- 
ter into accouni, decided to be 
lenient. 

For nineteen years Toth toiled 
at hard labor in the penicentiary. 
His home was broken up. His 
wife had to go back to Hungary. 
Finally, the case went to the 
Board of Pardons. The board, 
after nineteen years, decided that 
the testimony did not warrant the 
conviction. This should be 
enough to make the critics of 
legal caution pause in their cries; 
but there is still another aspect 
of the matter. Another man, 
now in prison in Hungary, has 
confessed that he, and not Toth, 
committed the crime in Braddock 
nineteen years ago. 

Toth lett jail yesterday. When 
he wa; convicted he was but 43 
years old, in vigorous health, of 
fair educacion and industrious 
habits, with a home where wife 
and children inspired his labors. 
Today he is a bowed man of 62, 
his health undermined by his long 
confinement, his sons grown into 
manhood, his wife back in his 
native land. He says he will go 
back there to die. 

The Hungarian was a model 
prisoner. Aside from his protests 
of innocence, he never complain- 
ed. Some may find in the story 
the moral of patience, and others, 
more cynical, that virtue is its 
own reward; but the real lesson 
is that if there be needed any 
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changes in the criminal code they 
should be of a character that 
will afford further security to in- 
nocent men and place further re- 
strictions on the acceptance of 
circumstantial evidence.— 
Newark Evening News. 





PRAISING PROSECUTOR. 

At the close of the official term 
of Prosecutor J. I. Blair Reiley, 
of Warren county, ex-Judge Mor- 
row made some remarks in open 
court before Judge Shipman, and, 
in the presence of the Warren 
Bar said, concerning the con- 
duct by Mr. Reiley of his office 
for the preceding five years, that 
in all the speaker’s experience 
in the Warren court, he had never 
known one who had better or 
more satisfactorily acquitted him- 
self in the discharge of the im- 
portant duties of the office. Mr. 
Reiley had not used the office for 
the advancement in the least 
degre: of his or any other’s 
personal interest; he had _ pro- 
secur d vigorously, buc with ex- 
treme fairness. Whenever the 
evidence warranted a_convic- 
tion he had endeavored to secur? 
It, but wh ere the case left the 
question of guilt or innocence 
in doubt he had carefully pre- 
sented his view of hc cas: with- 
out urging conviction, leaving 
it co the jury to determine thc 
difficult and not one-sided ques- 
tion for themselves. Mr. Reiley, 
furthermore, had never, in the 
faintest degree, used his office for 
partisan purposes, and no man 
could ever say that one man more 
than another, nodifference to what 
party or nationality he belonged, 
had ever had the least considera- 


tion shown on account of either 
party, nationality or religion. 

What had always greatly im- 
pressed the speaker was the uni- 
form courtesy and consideration 
shown to the lawyers who re- 
presented defendants in this 
court. Their convenience had 
always been consulted, every bit 
of information justly due them 
had been cheerfully given, and, 
on request, the Prosecutor had 
furnished all the evidence in his 
possession which might tend to 
a full disclosure of the facts in 
any given case. It had been this 
quasi-judicial tone in the ad- 
ministration of the office and its 
difficult details that had been, 
after all, the distinguishing fea- 
ture of Mr. Reiley’s services. 

Judge Shipman and Mr. L. 
DeWitt Taylor fully endorsed 
the sentiments of ex-Judge M or- 
row. 


MARRIED WOMEN. 

Switzerland is the first country 
which has fixed by law thecom- 
pensation which a married woman 
may rightly claim for keeping her 
husband’s home. Not only may 
she claim under this new law one 
third of the husband's earnings 
but she may also dispose of one- 
third of his fortune or property in 
any way she may think fit. 

It is of course only in rare 
cases that a wife goes to law to 
demand her rights in a matter of 
this kind, and most Swiss mar- 
ried couples are content to keep 
to the ordinary domestic ar- 
rangements in the distribution 
of household funds, but econo- 
mists have been trying to figure 
out whether one-third of a mar- 
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ried man’s income is not too high 
a proportion to surrender to the 
unrestricted jurisdiction of the 
wife. 





“TOUGH LOT.” 

“You have a pretty tough- 
looking lot of customers to dis- 
pose of this morning, haven’t 
you?” remarked the friend of a 
magistrate, who had dropped in 
at the police court. 

“Huh!” rejoined the dispenser 
of justice, ‘‘you are looking at 
the wrong bunch. Those are the 
lawyers.” 





GOVERNOR’S APPOINTMENTS. 

Governor Wilson sent ninety 
appointments to the Senate the 
day before it adjourned, and 
all were confirmed. Among 
them were the following: 

Justice of the Court of Ap- 
peals—Allan B. Endicott, of 
Atlantic. 

Associate Justice of the Sup- 
reme Court—Samuel Kalisch, of 
Essex. 

Judge of the Court of Common 
Pleas for the county of Salem— 
Edward C. Waddingten. 

Judge of the District Court of 
the city of Orange—Daniel C. 
Dugan. 

Judge of the District court of 
the city of Paterson—Abram 
Klenert. 

Judge of the District court of 
the city of Passaic—W. Car- 
rington Cabell. 

Judge of the District court of 
the city of Bayonne—Peter Still- 
well. 

Prosecutor of the Pleas for the 
county of  Passaic—Michael 
Dunn. 





Member of the Public Utilities 
Commissi»n—Winthrop More 
Daniels, of the county of Mercer. 

Member of the State Board for 
the Equalization of Tax2s—Ed- 
ward C. Grosscup, of the county 
of Gloucester. 

Member of the State Board of 
Assessors—George L. Record, of 
the county of Hudson. 

Previously he had nominated 
Mr. William P. Martin to be 
Judge of the Essex county courts 
in place of Judge John Ten Eyck. 
Other judicial nominations were 
given in our last number. 





STATE NOTES. 


The daughter of United Stazes 
Senator Tillman, of South Caro- 
lina, was married, on April 25, 
to Mr. Charles Summer Moore, 
who has been for six years a 
member of the Bar of Atlantic 
City. 

The estate of the late Judge 
George R. Gray, of Newark, has 
been appraised at $165_344. 

United States District Judge 
Joseph Cros., of Elizabeth, has 
been appointed a_ trustee of 
Princeton Theological Seminary. 
Judge Lanning, of Trenton, is 
the president of the board. 





Mr. Thomas Moore Simonton, 
who has been practising in Pater- 


son, and is the author of the 
work on ‘Tax Sales in New 
Jersey,’ reviewed in our last 


number, as well as of a ‘‘Hand- 
book of Practical Law,” is also 
a member of the New York 
Bar, with offices in New York 
City. 
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OBITUARIES. 


EX-JUDGE WILLIAM T. HOFFMAN. 


Ex-Judge William T. Hoffman 
was stricken with apoplexy at his 
home in Englishtown on April 
1gth, and died almost instantly 
without regaining consciousness. 
He was alone in his bedroom, 
having left the others of his 
family a few moments before, to 
recire for the night. They heard 
the sound of his fall and supposed 
he had accidentally knocked over 
a table or chair. Mrs. Hoffman 
went up stairs to ascertain what 
had happened and found her 
stricken husband lying upon the 
floor, unconscious. He did not 
regain consciousness. 

The funeral services were held 
on April 25th at his late home in 
Englishtown, at 1.30 o'clock, con- 
ducted by Rev. D. H. Shock, of 
Pitman Grove, a former pastor 
of the Englishtown M. E. church, 
assisted by Rev. George C. 
Maddock, of Trenton. _ Inter- 
ment was made in the Hoffman 
burying ground, beyond his home 
toward Jamesburg. 

Judge Hoffman was born near 
Jamesburg November 8, 1836, a 
zon of the late William Hoffman 
and Lydia A. Barclay. He 
studied law under Governor 
Joseph D. Bedle, and was ad- 
mitted to practice as an attorney 
in FebruarA, 1862. In 1872 he 
was made a_ counselor-at-law. 
In 1863 he entered the military 
service, serving in the paymas- 
ter’s department until the close 
of the Civil War, then resumed 
the practice of law in Hudson 
county. He acted as counsel in 
many celebrated cases, and held 
numerous official positions. He 
was president of the Monmouth 
Councy Board for the Equali- 


ztion of Taxes at the time of his 


death. From 1873 to 1878 he 
served as Presiding Judge of 
Hudson county, and for five 


years was President of the Hobo- 
ken Board of Education. In 
1892 he was a candidate for Con- 
gress upon the Republican ticket. 
In 1902 he was elected to the 
Assembly from Monmouth coun- 
ty. He presided over the Re- 
publican state convention which 
nominated Frederick A. Potts 
for governor. From 1880 to 
1883 he was a member of the 
Republican State Committee, and 
in 1892 he was a delegate to the 
Republican convention at Min- 
neapolis, which nominated Ben- 
jamin H. Harrison for the Presi- 
dency. 

In 1863 Judge Hoffman was 
married to Miss Ann Elizabeth, 
daughter of John G. Fisher, of 
New Brunswick, a descendant of 
the well known Hance family of 
Shrewsbury, Monmouth county. 
She died February 12, 1902, at 
the age of 60 years. Besides her 
husband she left two children. 
Mrs. Johan H. Baird, of Fort 
Valley, Ga., and Miss Katherine 
Hoffman of Englishtown. Mr. 
Hoffman about six years ago mar- 
ried Miss Virginia Bunting, of 
Trenton, who, with the above, 
survives him. 

When the Monmouth court 
convened the next morning after 
his death, the announcement of 
Judge Hoffman’s death came as 
a shock to the members of the 
bar. Mr. Aaron E. Johnston 
made motion that the court ap- 
point a committee to draft suit- 
able resolutions upon the death of 
Mr. Hoffman, to be presented to 
the Bar Association at the open- 
ing day of the May term of 
court. 
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MR. DAVID HARVEY, JR. 


David Harvey Jr., died at his 
home in Asbury Park, on April 
20th, after a two years’ illness 
with Bright’s disease. Funeral 
services were conducted at the 
home and at the First Presby- 
terian church, by Rev. S. Ross 
MacClements, D.D. The usual 
Masonic ritual ceremony was 
performed at the grave by As- 
bury Park Lodge, of which the 
deceased was a member.  I[n- 
terment was at Fair View ceme- 
tery near Red Bank. 

Mr. Harvey was born at 
Oceanic, on July 6, 1853, the son 
of Samuel Harvey, who was a 
native of Howell township near 
Farmingdale. He was educated 
at the Red Bank academy from 
which he graduated at the age 
of seventeen years, and began 
the study of law immediately in 
the office of Chas. L. Corbin in 
Jersey City, and Robert Allen, 
in Red Bank. He was admitted 
to practice in 1874. In 1877 he 
went to Asbury Park, where he 
practiced the rest of his life. 
He was made a counselor in 1890, 
and appointed special master in 
Chancery and Supreme court com- 
missioner. In 1899 he was ap- 
pointed District court Judge of 
Asbury Park. 


Mr. Harvey was active in poli- 
tics and was a staunch Democrat. 
H: was counsel for Asbury Park 
for some years during its zarly 
history, president of the town- 
ship committee in 1877, a mem- 
ber of the board of education for 
five years, a member of the com- 
mon council, serving as president 
of the board and as chairman of 
the street committ2e, a member 
of the Asbury Park Board of 
health for two years and presi- 
dent of the township board of 
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health for one year. Mr. Harvey 
was a champion of Temperance 
in Asbury Park and among his 
notable cases was that memorable 
fight against the granting f 
licenses by the Asbury Park 
excise commission and the sale of 
liquor under thes’ licenses by 
hotel pr >preitors who were re- 
stricted, it was claimed, by a gen- 
eral plan and scheme laid down 
for Asbury Park by its f under. 
He was a member of the Asbury 
Park lodge, F. and A. M., Stan- 
dard chapter, No. 35, Corson 
Commandery, Knights Templars, 
Mecca Temple, Nobles of the 
Mystic Shrine, New York and 
New Jersey, Scottish Rite. He 
was married in September, 1879 
to Marie A. DesAnges, daught2r 
of the late Henry L. DesAnges, 
M. D., one of the early physicians 
of Asbury Park. 

They had four children— 
Louise; Marie, who died at the 
age of 8 years; Elsie, now Mrs. 
Wm. Winter of New York, and 
David Charles B. Harvey. 

In 1906 Mr. Harvey received 
the Democratic nomination for 
Congress in the Third District 
against Benjamin F. Howell, and 
made a strong leader for his 
party. While he carried many 
Republican strongholds he was 
unable to overcome Congressman 
Howell’s big following at that 
time. He was defeated by 3,834 
votes. 

David Harvey had a great 
many friends in all walks of life. 
His courtesy and gentle manners 
endeared him not only to his own 
household but in the outside 
world where he had lived and 
served, nearly ever since his city 
was founded. As a councilman 
he displayed force and a progres- 
sive spirit, which left its in- 
fluence upon the community. 





